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1. Introduction 
 

1.1 Background 

This Report documents a public hearing (the Hearing) on behalf of the NSW Department 
of Planning and Environment (NSW DPE) regarding the reclassification of land from 
‘community’ to ‘operational’. The reclassification forms part of the Cooks Cove Planning 
Proposal PP-2022-1748 (the Planning Proposal), which was under exhibition from 24 April 
2023 to 6 June 2023. The Hearing was held on 30 June 2023, from 1-7pm at the Novotel 
Sydney International Airport, at 22 Levey Street Wolli Creek. 

An independent chair hosted the public hearing on behalf of the Sydney Eastern Planning 
Panel. The Sydney Eastern Planning Panel are performing the role of the Planning Proposal 
Authority (PPA) as a portion of the land is owned by Bayside Council, (Council) and their 
role as Trustee of this land prevents them from being the PPA.  

 

1.2 Statutory Context 

Section 3.34 of the Environmental Planning and Assessment Act 1979 (EPA Act) prescribes 
that a PPA may forward a planning proposal to the Minister for a gateway determination. 
After reviewing the proposal, the Minister is to determine whether a public hearing is to be 
held into the matter, subject to section 3.34(2)(e). In this instance NSW DPE arranged for a 
public hearing to be undertaken. The report is to be made available for inspection by the 
public pursuant to section 47G (3) of the LG Act. 

 

1.3 Planning Context & Gateway Determination 

The subject land of the Planning Proposal is identified (highlighted pink and hatched) in 
Figure 1 below (Subject Land). It is known as Lot 1 in DP 108492 and Lot 14 in DP 213314, 
or 13-19A Marsh Street Arncliffe 2205. The other areas within the red outline, identified by 
yellow and green highlighting, apply to the remainder of the Planning Proposal.  
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The Planning Proposal seeks to remove the site from the operation of Chapter 6 of State 
Environmental Planning Policy (Precincts—Eastern Harbour City) 2021 and insert new 
planning provisions into Bayside Local Environmental Plan 2021. 

The Planning Proposal seeks to:   

a. introduce three land use zones across the site (SP2 Infrastructure, SP4 Infrastructure 
and RE1 Public Recreation); 

b. provide amended heights and Floor Space Ratio controls to support redevelopment 
of the site; 

c. permit additional permitted uses including ‘advertising structures’, ‘trade related 
enterprises’ on part of the site and ‘hotels and motels’, ‘serviced apartments’, ‘food 
and drink premises’, and ‘shops’ as permitted uses within the SP4 zone; and  

d. reclassify the Subject Land, which forms part of the Planning Proposal site, from 
‘community’ to ‘operational’ to facilitate local road access and the provision of 
infrastructure to support development. The Subject Land is Council owned and the 
subject of Charitable Trusts.  

The NSW DPE, in its capacity as the Local Plan Making Authority, issued a gateway 
determination for the Planning Proposal on 5 August 2022, which progressed the Planning 
Proposal to the next stages of exhibition. Following notification of the Planning Proposal 
and the invitation for submissions, the public was notified of the Hearing. Pending 
satisfaction of the Gateway conditions and the outcome of the Hearing, the Planning 
Proposal may proceed to the final stages of approval. 

 

1.4  What is Community Land? 

Community land is intended to be managed for use by the community for purposes 
including environmental protection, recreational, cultural, social, and educational activities.  
Community land may only be leased or licensed for up to 21 years without the Minister’s 
consent or up to 30 years with the Minister’s consent, it cannot be sold, and its use is 
restricted to the above purposes.     

In contrast, operational land is land that can be used for any purposes deemed fit by 
Council.  It may be used for commercial purposes.  It may be leased for a longer period 
than community land and it can be sold. The reclassification would facilitate the Subject 
Land to be developed in accordance with the Planning Proposal.  

The LG Act sets out provisions that all public land must be classified as either community 
or operational land (section 25). The classifications may be made by way of a local 
environmental plan or by resolution of the council (section 27). In this instance, the 
reclassification is occurring by way of a local environmental plan being the Bayside Local 
Environmental Plan 2021.  
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2.  Public Exhibition 
 

2.1 Advertising and Notification 

The Planning Proposal was notified for public comment between 24 April 2023 and 6 
June 2023. The closing date for written submissions by mail or email was 6 June 2023. 

The NSW Department of Planning and Environment gave notice of the Hearing by way of: 

a. a letter of notice sent to submitters of the Planning Proposal, inviting them to speak at 
the Hearing (enclosed at Annexure A); and 

b. newspaper advertisements in the Sydney Morning Herald and The Daily Telegraph on 
7 June 2023 (enclosed at Annexure B).  

 

2.2 Submissions 

The closing date for written submissions by mail or email was 6 June 2023. In total, there 
were 146 submissions from individuals or organisations, and 18 responses from  agencies.  
 

3. Public Hearing 
 

3.1  Attendance  

The Hearing was presided over by Mr Christopher Shaw and Ms Alyce Kliese, who were 
independently engaged by the PPA to act as the chair and deputy chair respectively.  

a. Mr Shaw is the Managing Partner at Shaw Reynolds Lawyers; and 
b. Ms Kliese is the Partner at Shaw Reynolds Lawyers.  

Mr Shaw and Ms Kliese conducted the Hearing in accordance with the requirements of the 
LG Act. 

Also in attendance: 

a. Kelly McKellar, Acting Director, Agile Planning at NSW Department of Planning and 
Environment; 

b. Amy van den Nieuwenhof, Senior Planning Officer at NSW Department of Planning 
and Environment; and 

c. Kate Bartlett, Consultant assisting the Agile team. 

In addition, 13 people attended the Hearing.  
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3.2 Overview 

Mr Shaw opened the Hearing at 1:00pm by welcoming guests and delivering an 
Acknowledgment of Country. 
 
Mr Shaw explained that the purpose of the public hearing was to consider the 
reclassification of the Subject Land, as opposed to reviewing the merits of the Planning 
Proposal. The key points were:  
 

a. the requirement for public notice and a public hearing, pursuant to section 
3.34(2)(c) and 3.34(2)(e) of the EPA Act, and Schedule 1 Clause 4 of the EPA Act; 

b. the role of Council as owners and trustees of the land, which prevents them from 
acting as the PPA; and 

c. the differences between ‘community’ and ‘operational’ land. 

Mr Shaw expressed that the Hearing was a forum for attendees to put forward their point 
of view, and that the Hearing would consider submissions with respect to the 
reclassification of land.  The Hearing was not a forum for responding to questions where 
the proponent was seeking answers to questions posed in submissions. 

After the introduction, Mr Shaw invited Ms Bartlett to give evidence. Ms Bartlett introduced 
herself as a consultant engaged by the NSW DPE and delivered a brief presentation 
outlining the scope of the land reclassification. Key points covered were: 

a. the complexity of the particular reclassification, given the PPA is not Council as is 
the norm, due to their role as trustees of the land; 

b. the role of Sydney Eastern Planning Panel as the PPA; 
c. the purpose of reclassification being local road access and the provision of 

infrastructure; 
d. the commitment to provide a RE1 public recreation zone, and reclassification of the 

land back to community by way of resolution at a council meeting; 
e. the requirement of the Hearing as reclassification of land is concurrent with the 

Planning Proposal, although determining the merits of the Planning Proposal is 
subject to a separate meeting; 

f. the consideration of submissions delivered at the Hearing; 
g. the publication of the report regarding the Hearing on the NSW DPE website; and 
h. the PPA will decide at a future public meeting whether the Planning Proposal and 

reclassification should proceed. If the PPA decides it should proceed it will be 
submitted with the Department for finalisation by the delegate of the Minister. 

The opportunity to speak was communicated in the pre-hearing notifications and 
advertisements. Mr Shaw invited attendees to take a seat at the presenter’s table and 
deliver their submissions. The event was audio recorded to ensure accuracy and 
transparency.  

The Hearing formally closed at 7:00pm. 
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3.3  Submissions 

There were 11 verbal submissions at the Hearing. Four of the verbal submissions were 
accompanied by further written submissions (Annexure C). 
 
A principal underlying reason for opposing the land reclassification, for those who 
submitted an objection, was that the reclassification is a necessary step to the land rezoning 
and development outlined by the Planning Proposal. These submissions did not target the 
issue of land reclassification on its own.  These submissions should be considered at the 
meeting where the merits of the Planning Proposal are discussed. 
 
Submissions on behalf of a corporation or entity, in two cases, supported the 
reclassification of land.  
 
The details of the submissions are summarised below. 
 
Speaker 1:  
 

a. Local resident. 
b. Concerned about the lack of green space. 
c. Opposed the merits of the Planning Proposal, arguing that the public green space 

should border the Cooks River. 
d. Submitted that there is minimal green space in the Arncliffe/ Wolli Creek area. 

 

Speaker 2: 

a. Local resident. 
b. Concerned about traffic and congestion along the Princes Highway and Marsh 

Street. The Southern end recreational area is likely to attract significant vehicular 
traffic. 

c. Opposed the merits of the Planning Proposal on the basis that it is short sighted 
and will have a detrimental environmental impact on Cooks River. 

d. Concerned about the effect on surrounding areas. 
e. Raised floodwater issues, and the potential for Levey Street to be covered in water 

due to Cooks River being a tidal river and ineffective drainage. 
f. Opposes the reclassification of land. 

 

Speaker 3: 

a. Local resident. 
b. Agreed with the points raised by Speaker 2. 
c. Opposes the Planning Proposal and land reclassification on the basis that it serves 

the private interests of Sydney Airport. 
d. Submitted that community members’ needs should be considered first and 

foremost. 
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Speaker 4: 

a. Local resident. 
b. Concerned that the warehouse facility will be operational 24/7, which will disrupt 

nearby residents with noise, lighting, trucks etc. 
c. Concerned that council land will be ruined in the process of development, and will 

not be returned in the same condition when it is due to be reclassified back to 
community land. 

d. Opposes the Planning Proposal on the basis of aesthetics, resident disruption by 
way of the warehousing operations, and flooding concerns (this speaker mentioned 
that the adjacent oval stayed wet for two months recently following heavy rainfall). 

 

Speaker 5: 

a. Local resident. 
b. Suggests that all land is rezoned as RE1 Public Recreation. 

 

Speaker 6: 

a. This speaker was representing an entity (Cooks Cove Inlet). 
b. As an adjoining landowner, this speaker supports the reclassification. 

 

Speaker 7: 

a. This speaker was representing Sydney Airport. 
b. Supports reclassification, as it is an important step for development of the Cooks 

Cove precinct and fosters the growth of commerce (trade, retail, hotel). 
 

 Speaker 8: 

a. Opposes the reclassification based on the Planning Proposal containing 
unacceptable development standards and inadequate justification for the 
development. 

b. Submitted that there is not a strategic need for the reclassification. 
c. Argued that the Planning Proposal affects the quality of public open space for 

healthy and socially connected communities. 
d. Submitted that the Planning Proposal does not abide by the provisions outlined in 

the Bayside Local Environmental Plan 2021, as it does not protect public space or 
meet the social and environmental requirements of the site. 

e. Submitted that there was insufficient information regarding the use of the land. 
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Speaker 9: 

a. This speaker was representing a non-government organisation (Cooks River Valley 
Association - CRVA). 

b. The organisation is an advocate for Cooks River and assists with the maintenance 
of bush care sites along the river. 

c. Submitted that the Planning Proposal serves the private interests of the developer, 
does not serve the needs of the community and has potential to negatively impact 
on the health of the Cooks River. 

d. The speaker argued that while the area does need more housing, this is not a 
housing proposal. 

e. Submitted that what is proposed does not have merit and is a moral hazard. 

 

Speaker 10: 

a. Local resident. 
b. Submitted that no one is taking responsibility for the Cooks River. 
c. Submitted that the riparian zone is too narrow at 20m, including a bicycle path, 

which is against the guidelines for riparian zones on waterfront lands 
(recommendation is 40m). 

d. Submitted that the Planning Proposal does not provide a filter for stormwater – 
uncontrolled stormwater is a key reason why the Cooks River is unhealthy. 

e. Submitted that the Planning Proposal does not consider design principles, as it 
features 10-15 storeys of impermeable wall, which cuts off the river. 

f. Submitted that the land should be publicly owned. 

 

Speaker 11: 

a. This speaker was representing the River Canoe Club. 
b. Acknowledged the limitations of the Hearing as considering the subject of land 

reclassification only. 
c. Was not against the Planning Proposal, but argues that there should be more 

linkage to the Cooks River. 
d. Required further consideration of the Bayside Development Control Plan 2022. 
e. Requested further clarification of notification and advertising, as this speaker was 

concerned that community members were not aware of the Hearing: 
i. Response: notification letters to those that filed a submission for the 

Planning Proposal, and newspaper advertisements. 
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4. Recommendations 
 

4.1  Consideration of Submissions 

The verbal submissions about the proposed categorisation of community land at 13-19A 
Marsh Street, Arncliffe, largely objected to the land reclassification based on the merits of 
the Planning Proposal. Two speakers supported the land reclassification.  

 

4.2 Recommendations 

Based on the verbal submissions at the Hearing on 30 June 2023, and all written 
submissions that have been received, there is no compelling reason to refuse the land 
reclassification.  Most of the objections were due to the merits of the Planning Proposal.  
Some did recognise that the reclassification process was a necessary step towards 
facilitating the Planning Proposal, and their objections focused on this.  The majority of 
submissions did not identify issues with the matter before the Hearing being the issue of 
whether the land reclassification should proceed.  

After consideration of the submissions, the recommendation is that the land reclassification 
should proceed.  

A copy of this report is to be made available to the public under section 47G(3) of the LG 
Act. 

 

5. Conclusion 
The signatories below, as chair and deputy chair, are satisfied as the independent persons 
presiding over the Hearing that members of the community present at the hearing were 
given a fair and reasonable opportunity to provide input in relation to the proposed 
reclassification matters in accordance with the LG Act, and that their input was recorded in 
good faith. 

 

 

 

Christopher Shaw 
Independent Chair of Hearing 

Alyce Kliese 
Deputy Chair 
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ANNEXURES 
 

Annexure A – Public Hearing Notification Letter and Accompanying Fact Sheet 
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Annexure B – Advertisements 
 

Sydney Morning Herald, 7 June 2023 
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Daily Telegraph, 7 June 2023 
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